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MEMORANDUM _ September B, 1998

TO: Patrick Sharpe
0. o

RE: HSR Advice Re Parinership Transactioos

We aye writing in response 10 the voice maii I recejved from yon on September
2, 198&, and our subscquen telephene conversation on Friday. As we understand it, your
office now believes that the transaction described in my memoranduge: of Septembey 2, 1998
(attached) may bz subject 1o HSR. reporting. While we will obviously accept this advics if it is
your fingk word, we want to explain the reasons why we believe thet oo flling showld be
required.

AT the outset, and whils oot techoicslly relevaot, we assore you thar this & oot
an amtitrust-sensitive transaction. The acquisition is of timber assets ia the Pacific Nordiwest
apd, az ope wonld cxpect, the parties bald colleetively an inconssquential percentage of the
tirnbér assets in that region.!

Further, 23 T advised you Friday, we want to maks a factsl correction to my
memerandun: of Sapremiber 1, 1958, Although the closing will oocur on'the sarme date, 1 am
inforrned that the various transactions described will not technically be simnltaneems. The first
step is that the now investors will contribute cazh to the new parinership. The second step is
that the new partnership will purchase for cash about 38% of the partnership interests in the
old parnership from its existing partoers. The final step Is that the ¢xisting partoses will then
contribute the remaining 62 % of the interests in the old partrership to the new partuership in
exchange for 3 62% ipterest in the new partgership, thus completing the formaticn of the new
partnership.

Analysis.

The proposed wensaction cap be analyzed st any of a variety of levels, pone of
which should result in a reporting obligaton.  First, In the broadest view, the propused

! Uniorinnately, while the issie has aot been analyzed in detail, it appedars that the
exemption for nanproductive real property probably will not apply.
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trapsaction is essentially equivalent to a waosfer for cash of a 38% interest in the existing
partnership — a transaction that stviously would nof be sobject to réportmg. At the 2nd of the
day the existing pantners will own spproximaiely 62% of the netv partaersiip, the new
pariners will own 38%  and virtually the only asset of the vew partnership will be all of tae
imterests i the old ope. ’

Second, the proposed transaction is alse equivalept iy substance, from an HSR
perspeciive, in a iransaction in which new investors contribute cash, the parmers in the
existing partncrship contribute their partnership interests (i.e., the assets of the partnership for
HER purposes) and an “equelizing distribotion™ of ¢ash is then made to fhe carryover partners.
It is ry understanding that, if this approach were mken, no fling would be required because
all of these trapsacions would be viewed as incident to the formation of the parasrship. The
unly reason that a portion of the ansactiorn is strocnred to include a technical purchace of
partnership interasts in the old partnership, raiher than an equalizing distributicn, is that sazne
of these partnership interests have different bolding periods and bages than others, There is
apparently & tax advantage to selling certain of thesa partnership interests before contributimg
the remaipder.

Fipally, for HSR purposes, the forom of the transactions should all be treated as
exempt as well, All that {3 oceurring in this transaclion is the formation of a new partnership
(which iz exempt} apd the sale of 2 minerity permership interests i the old parthership (whick
is alsp exempt). We are aware of the Premeraer Dffice™s position that a transfer of assets
underiaken prior to the formation of a partnership may be sabject to reporting (if atherwise
covered by the rules) notwithstandiy that the transferred assets will be contributed to the
parmership and that both the seller and biyer will be partuers, However, o the surrent
circumgtances, the sale iz not of asscts but rather of 38% of the pattnership inferasts f the old
partmership — a trangaction that is pot independently subject to reporting.  Althouph the new
partnership will hold 100% of the interests in the old parmership interests and hence the assets
of the old partnership at the eod of the duy, this result will ocerr through the contribution of
the remaining interests, not theough the earlier purchase. Note zlso that the pirchaze
rransaction iz oot only fixst in 1ime, but it is also the lesscor transaction. The majority of the
parinership interests will be acquired through the subsequent cogiribution.

We would appreciate it if you wovld discuss these points with your colleagues.
We hope you will agree upon reconsiderarion, that these proposed ransactions shoyld not be
subject to HSR reporting,

Alternat] 0L 0 ions.

Ag I informed you Friday, an alternative form for these transactions has alse
been under active consideration. This form involves two steps: (1) the purchase by the new
investors of 4 38 % interest In the old parmership directly from the existing parmers, follawed
by (2) a contriburion by bath the original parters and the new investors of 21l of the
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pacncrship interests of e old partnership to the new partnership. Tt is our understanding,
confirmed by vou in gur conversation, that this alternative format would pet involve 2 filing,
Both the sale of the partmership interest and the subsequent fermation of the partncrship wonld
be exempt. We would gppreciate ¢confirmation of this advice. However, please do not view
ihiz advice as 2 “selution” to the problem. since the first approach described above may well
be the approach taken, regardless of HSE issues.

We are in need of 2 prompt response on these issues if that is possible. We
very much appreciate your cooperation.
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